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Environment Agency - Derogation Assessment Methodology for BAT-AELs 

Version 1.3.  22 January 2015.  Author: Aidan Whitfield 

 

Part 1: Introduction and Scope 

1.1. The Industrial Emissions Directive (IED) requires the Competent Authority to ensure that 

operators of installations employ Best Available Techniques (BAT) to prevent or minimise emissions.  

Those provisions have been transposed into UK law by the Environmental Permitting Regulations 

1.2 Where the EU has published a BAT Reference document (Bref) and BAT Conclusions 

document that specify Associated Emission Limits (BAT-AELs), the operator must comply with a BAT-

AEL within 4 years or request a derogation from that limit.  We have provided guidance to operators 

on the information they should provide to us, when seeking a derogation, by updating H1 Annex K - 

Assessment of a case for derogation from BAT-AELs, which is part of our H1 Environmental Risk 

Assessment Framework.  We carried out an 8 week consultation on H1 in November and December 

2013 and we intend to re-publish it in 2015.  We have also produced this methodology, which is 

internal guidance for our Permitting Officers.  It describes the information we expect operators to 

provide in support of their request for a derogation and how we will assess that information. 

1.3. Unless the applicability criteria say otherwise, the BAT-AEL is usually considered to be 

affordable across the industry sector as a whole for both newly built plant and a “typical” existing 

plant.  The BAT-AEL is determined through a process that, in principle, includes a cost benefit 

analysis (CBA).  The operator requesting a derogation has to demonstrate that its installation is a 

“special case” for which the costs of complying with the BAT-AEL are disproportionate to the 

environmental benefits.  The differences must increase the cost of complying with the BAT-AEL or 

decrease the environmental benefits that will be achieved, or a mixture of both, such that the cost of 

achieving the BAT-AEL would be disproportionate to the benefit so achieved. In addition, the operator 

might propose to make improvements that partially comply with the BAT-AEL and argue that the costs 

of this alternative are proportionate to the benefits whereas full compliance would be disproportionate. 

1.4. The criteria that we can use to grant a derogation are set out in Article 15 (4) of the Directive, that 

achieving the BAT-AELs would lead to disproportionately higher costs compared to the environmental 

benefits, due to: 

 The geographical location or local environmental conditions of the installations concerned; or 

 The technical characteristics of the installations concerned. 

Any derogation request must be justified with reference to at least one of these criteria. 

Version 1.0 was approved for use by the National Derogation Panel on 4 March 

2014, on a trial basis, to handle derogation requests from the Iron and Steel Sector 

and the Glass Sector.  The methodology will then be reviewed to assess its 

effectiveness and suitability for use on other sectors. 

Version 1.1 changed to the layout of Annex 3 in response to suggestions made by 

the NDP on 30/07/14 and DSG on 27/08/14. 

Version 1.2 changed the layout of Annex 3 in response to suggestions made by the 

NDP on 30/09/14. 

Version 1.3 consolidated changes to Table 3.1 in response to comments from the 

NDP on 17/12/14 and from Directors.  It was approved for use on 16 January 2015. 
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1.5. Other factors, such as the availability of capital or the effects of plant closure on employment and 

the local economy are outside our remit.  However if the operator can demonstrate that an alternative 

project unrelated to BAT-AEL compliance will reduce pollution and provide greater benefits than 

compliance with the BAT-AEL by the relevant deadline and that the two projects are mutually 

exclusive then we might consider this to be a relevant technical characteristic.  In such cases the 

operator should include a cost benefit assessment for the alternative project.  

1.6.  Publication of the BAT conclusions will be the main trigger for initiating permit reviews.  For 

existing installations that carry out several listed activities we will review the permit when the BAT 

conclusions relating to the main activity are published, rather than when updated BAT conclusions are 

published for other activities at the installation.  The permit review will involve establishing BAT for the 

installation (based on the BAT conclusions), setting ELVs which deliver compliance with BAT-AELs, 

and determining any requests for derogations. 

1.7. Operators may request a derogation with specified time limits, for example if improvements 

need to be carried out during a major plant maintenance shutdown or if the plant is due to close in a 

few years’ time.  This is explicitly in contemplation of the Directive, as explained by recital 22.  In 

these cases the operator should demonstrate that compliance within 4 years of the publication of BAT 

conclusions would result in disproportionately higher costs compared to the benefits whereas 

compliance at a later date (or plant closure) would not.  We will then consider granting a derogation 

with specified time limits and including improvement conditions in the permit, if appropriate. 

1.8. All derogations will be reconsidered when the Bref is next reviewed and updated, which will 

typically be every 8 years.   

1.9. If the quantity of a substance released from an installation is insignificant, even without 

abatement, the IED does not require us to set an emission limit in the permit, in which case we would 

not need to consider granting a derogation from the BAT-AEL for that substance.  Part 3 of this 

methodology describes how we will address insignificant releases. 

1.10. This methodology is written as if all assessment work will be carried out by the Permitting 

Officer.  In practice, the relevant industry Sector Group and the Derogation Support Group (DSG) will 

provide support to the Permitting Officers.  For example: the Sector Group will ensure consistency 

across the sector and will provide interpretation on the applicability of BAT-AELs, having been 

involved in the Bref negotiations; and the DSG will provide consistency between sectors and cover 

issues such as the effect of the derogation on national releases and compliance with other EC 

Directives.  

1.11. If the trial on the Iron and Steel Sector and Glass Sector is successful the methodology will be 

incorporated into existing operational instructions
1
 (OIs) and guidance

2
 so that it becomes part of the 

normal operating procedures of the National Permitting Service. 

1.12. The methodology currently starts with the operator submitting a derogation request.  We 

check the derogation request to ensure it contains (a) a justification related to one or more of the 

relevant criteria, and (b) sufficient information to be capable of being determined (even if further 

information may be required before we reach our final decision). The derogation request will normally 

                                                      

1
 The relevant existing OIs are 233_08 Environmental Permitting: how we determine an application for a permit and 235_08 

Environmental Permitting: undertaking permit reviews. 

 
2
  The relevant existing guidance is RGN4 Setting standards for environmental protection, RGN8 Substantial change in the 

operation of installations and H1 Annex K. 
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be sent to us as a response to an information notice (under Regulation 60 EPR 2010), which we send 

out to trigger the review process.  (The methodology will be revised before being incorporated into an 

OI to include direct requests by an operator.) 

1.13. A template recommendation document for derogations is included as Annex DM3, which will 

enable the Permitting Officer to ensure that all necessary decisions are taken properly and recorded. 

1.14.   We do not consult the public on every derogation request that we receive. If we are minded to 

grant a derogation we will consult the public before we make our decision.  If we refuse a request for 

a derogation we will not consult the public.  A template for recording details of the public consultation 

is included as Annex DM4. 

1.15.  If we grant a derogation, we will include Annex DM3 in the decision document. This will 

satisfy the requirements in Article 15(4) of the Directive to produce an annex to the permit, setting out 

the reasons for granting a derogation. 

1.16.   In making our determination, we must take into account any additional, relevant factors which 

do not form part of a request for a derogation, if these emerge from our own assessments or are 

raised as part of the public consultation - for example the effect of emissions on a receptor that was 

not identified by the operator.  Similarly, if we determine that some of the compliance costs proposed 

by the operator are not relevant, we will deduct them and use the reduced BAT implementation cost in 

our assessment.  The document we put out to public consultation will set out the entire basis upon 

which we are minded to grant a derogation, so that fully-informed responses can be submitted to us. 

Our final determination will show how we have taken relevant responses into account in reaching our 

decision.
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Part 2.  Establish the context of the derogation request 

2.1 We will check operator responses to Regulation 60 notices, to ensure they refer to the 

relevant criteria and contain sufficient information to make a determination, in which case they will go 

forward for detailed assessment.  If not, we will do one of two things: 

a) reject the application, for example if it refers to irrelevant criteria or is clearly incapable of 

being determined; or 

b) if the application is capable of being determined, but clearly lacks important information, write 

to the operator, explaining what is missing and setting a date for providing the further 

information, making it clear that our completion of the permit review will continue whether the 

further information is submitted or not; and that if the further information is not received we will 

presume that the operator no longer wishes to request a derogation.  If the further information 

is still materially incomplete or inadequate, we will normally refuse the application for a 

derogation (although where appropriate we may give the operator a further opportunity to 

provide the information). 

2.2 The Permitting Officer will establish what the operator has requested: 

2.2.1. The quantity of one or more substances released to be regarded insignificant, so an ELV is 

not required.  In this case, an alternative condition will be required under Article 15(3)(b) to 

demonstrate on an annual basis that the release remains in an insignificant quantity; 

2.2.2. Derogation from one or more BAT-AELs; and 

2.2.3. The criteria for the derogation – geographical location, local environmental conditions or 

technical characteristics? 

2.2.4. The length of the proposed derogation.  For example, where the operator says it cannot 

comply with the BAT-AEL within 4 years of the BAT conclusions being published, but proposes to 

comply by a later date.  We would normally expect them to request a time limit between 4 and 8 years 

after publication (given that Brefs are normally revised every 8 years, and the publication of the next 

revision of the Bref will trigger another permit review in its own right).  A request for a longer 

derogation, and particularly one which extends non-compliance beyond the current 8 year Bref cycle, 

will require a clear justification and is less likely to succeed than one for a shorter-term derogation. 

2.3. The Permitting Officer will check information in the Bref about the BAT-AEL: 

2.3.1. Is the operator carrying out the relevant activity and are there any applicability criteria that 

need to be considered? 

If the BAT-AEL is definitely not applicable then the operator does not have to request a derogation 

(for example if the BAT-AEL applies only to new plant and the operator has an existing plant).  In such 

a case we will inform the operator and continue with our review of the permit, deciding on the 

appropriate ELV on the basis of BAT for the installation.  If there is any ambiguity in the applicability 

criteria the Permitting Officer should refer the decision to the Sector Group and the DSG. 

If the BAT-AEL may be applicable then the operator will have to request a derogation (for example if 

the Bref says the BAT-AEL may not apply if there is insufficient space to install the necessary 

equipment, then the operator will have to make a case that space constraints is a technical 

characteristic that leads to disproportionate costs). 

If the BAT-AEL is definitely applicable then the operator will have to request a derogation. 
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[Note: Unless stated otherwise, the BAT-AEL should be assumed to apply to the plant under normal 

operating conditions.  The operator does not need to apply for a derogation to cover infrequent and 

short–term exceedances, for example during start-up as ELVs generally apply only during normal 

operating conditions.  We have produced guidance on “normal operating conditions”. 

2.3.2.   How is the BAT-AEL specified? For example, for releases to air is it a concentration limit or a 

mass limit per tonne of production? This will affect the weighting given to the factors used to make the 

decision in Part 8. 

2.4.   The Permitting Officer will record the outcome of 2.2 and 2.3 on the initial assessment 

form in Annex DM2. 

2.5. The Sector Lead Permitting Officer will collate the information we receive as responses 

to regulation 60 notices and send it to the Sector Group.  This will include requests for 

derogations.  We will have data for England and we may share data with SEPA, NRW and NIEA. 

2.6.   The Sector Group will review the information.  The review will establish: how many operators 

are already complying with each BAT-AEL; how many have said they will comply with the BAT-AEL 

within four years and how many have requested a derogation from the BAT-AEL.  The Sector Group 

will circulate the outcome of their review to the Permitting Officers. 

2.8.   The Permitting Officers will use the Sector Group review to compare their operator’s 

request for a derogation with the requests submitted by other operators. (Although a derogation 

request is site-specific and each one will be assessed on its own merits, there may be some aspects 

of a request that can be compared with the requests submitted by the other operators). 

Part 3:  A request for a release to be considered as insignificant  

3.1. Where an installation is incapable of emitting significant quantities of a specified pollutant, 

then we do not need to set an emission limit in the permit.  This means we would not need to grant 

the operator a derogation from the BAT-AEL for that substance.  An example would be a heavy metal 

that is only present as a trace impurity in the raw materials and the operator has presented a mass 

balance to demonstrate that even if 100% of it was released into the air, the emission would still be 

insignificant when compared to the BAT-AEL. In this case we would set a limit on the raw materials 

that is equivalent to the BAT-AEL and require the operator to verify the mass balance on a yearly 

basis.  This decision would deliver the BAT-AEL using Article 15(3)(b) and it does not have to be 

referred to the NDP. 

3.2. Where an installation may emit more than insignificant quantities of a specified pollutant but 

operating conditions normally limit its formation then we must set an emission limit in the permit.  

Examples would be NOx produced during a combustion process, or dioxins produced during an 

incineration process. 

3.3. Where an installation may emit more than insignificant quantities of a specified pollutant but 

abatement and/or dispersion render the impact of the emissions insignificant then we must set an 

emission limit in the permit.  An example would be dust emission from a combustion process abated 

by an electrostatic precipitator and dispersed using a tall chimney. 

3.4. The legal basis for this is Article 14(1)(a) of the Directive: 

 “Member States shall ensure that the permit includes all measures necessary for compliance with the 

requirements of Articles 11 and 18. Those measures shall include at least the following: (a) emission 

limit values for polluting substances listed in Annex II, and for other polluting substances, which are 

likely to be emitted from the installation concerned in significant quantities, having regard to their 

nature and their potential to transfer pollution from one medium to another”. 
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Part 4. The criteria for justifying a derogation 

4.1. The criteria an operator must use to justify its request for a derogation are limited in the 

Directive to: 

 the geographical location or local environmental conditions of the installations concerned; or 

 the technical characteristics of the installations concerned. 

4.2. An operator may request a “time-limited” derogation, in which he proposes to achieve the 

BAT-AEL later than the 4 year implementation dead-line derived from the BAT Conclusions 

publication, or an “open-ended” derogation in which he proposes not to achieve the BAT-AEL 

requirements.  If we grant a time-limited derogation but the operator is subsequently unable to deliver 

compliance by the revised deadline, the operator may – depending on the facts of the case -  need to 

cease operation, or face enforcement action. 

4.3. Other factors such as the availability of capital or the effects of plant closure on employment, 

the local economy or security of supply are outside this remit and we will not take them into account 

when assessing derogation requests.  If we reject an operator’s request for a derogation then he can 

appeal to the Secretary of State against the consequent conditions we impose in his permit variation. 

4.4. The permitting officer will record the criteria proposed by the operator to justify its 

request for a derogation and assess which are relevant to our determination and which are 

not.  Only the former are to be given further consideration in making our determination. If no 

relevant criteria are proposed, the request must be rejected, even if there is a full cost/benefit 

analysis. 

4.5. The permitting officer will assess the request against the relevant criteria proposed by 

the operator to ensure it is sufficiently credible to be worthy of further consideration. 

4.6 The Permitting Officer will record the outcome of assessing the derogation criteria in 

Annex DM2. 

4.7. Some examples of the geographical location, local environmental conditions and technical 

characteristics that could make an installation significantly different from a typical installation are given 

in Annex DM1, including the examples provided in the Defra guidance on Part A installations
3
.

                                                      

3
 Industrial Emissions Directive EPR Guidance on Part A installations, February 2013.  Defra.   

http://www.defra.gov.uk/industrial-emissions/2013/the-environmental-permitting-core-guidance-and-industrial-emissions-
directive-epr-guidance-on-part-a-installations-have-been-published/ 

  

http://www.defra.gov.uk/industrial-emissions/2013/the-environmental-permitting-core-guidance-and-industrial-emissions-directive-epr-guidance-on-part-a-installations-have-been-published/
http://www.defra.gov.uk/industrial-emissions/2013/the-environmental-permitting-core-guidance-and-industrial-emissions-directive-epr-guidance-on-part-a-installations-have-been-published/
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Part 5: Compliance costs for achieving the BAT-AEL (or partly achieving the BAT-AEL). 

5.1. H1 Annex K provides guidance on the presentation of the cost data.  However we will not 

prescribe in advance the level of detail and the accuracy of the costings that we expect the operator 

to provide. The information should simply be sufficient in each case to demonstrate that the 

compliance costs are disproportionately higher than the environmental benefits.  Costs for 

improvements at the installation which are not directly related to achieving the BAT-AEL should be 

excluded from the compliance costs estimate (e.g. routine replacement of old equipment or 

installation of equipment to increase capacity).  Ideally, operators will provide detailed estimates for 

the capital costs, operating costs and maintenance costs including, where available, quotations from 

prospective equipment suppliers.  However, we recognise that in practice it may be impracticable, or 

simply unnecessary, for the operator to do so.  In such cases we may be able to accept budget 

estimates with an error range, provided that these demonstrate that the costs will be 

disproportionately higher than the environmental benefits. 

5.2. The operator should use the discount rate recommended in the Treasury Green Book.  If the 

operator’s internal cost of capital is greater than the value given in the Green Book then the 

consequences of this should be explained. 

5.3. The operator should discount the costs over the life of operation of the plant as described in 

H1 Annex K and calculate the present value. 

5.4. The operator should provide the costs for achieving compliance with the BAT-AEL that it 

would incur if its plant was a “typical plant” within the sector, i.e. one which is assumed to be moving 

from compliance with existing BAT to compliance with the new BAT-AEL.  This is the benchmark 

against which his derogation argument will be compared. 

5.5. If the operator is requesting a derogation on the basis that abatement costs for its plant are 

higher than for a typical plant, it should provide the costs for achieving compliance with the BAT-AEL 

at its plant and explain why the costs are increased with reference to the derogation criteria described 

in part 4. 

5.6. If the operator proposes options that involve making process improvements to reduce 

releases (but not sufficient to achieve the BAT-AEL) then it should repeat 5.5 above for each option.  

The appraisal timeframe has to be the same for each option to allow a proper comparison to be 

made, so the option with the longest asset life will define the appraisal timeframe.  

5.7. The permitting officer will review the compliance costings provided by the operator, 

working down the check list below (to the extent that it is relevant) until he/she is satisfied that 

the costs are accurate and detailed enough to be used to make a derogation recommendation.  

[Note: If in doubt, he/she should seek advice from the Derogation Support Group]:  

5.7.1. Has the operator provided “typical plant” costs - as they would be if the installation was not a 

“special case”? 

5.7.2 Has the operator provided “special case” costs with an adequate explanation of how the 

relevant criteria have made the costs of compliance disproportionately higher than the environmental 

benefits? 

5.7.3. Have any of the costs been unreasonably inflated, for example  by including costs that would 

have been incurred irrespective of work to comply with the BAT-AEL, such as routine replacement of 

old equipment? 
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5.7.4. Has the operator carried out a suitable sensitivity analysis to show how the compliance costs 

might change under a range of realistic scenarios, for example changes in fuel prices or levels of 

production? This will show if any costs are critical to the case for a derogation.   

5.7.5. How do the operator’s costs compare with any existing cost data in the Bref, provided by 

operators who are already complying with the BAT-AEL or provided by operators who have said they 

will comply with the BAT-AEL within 4 years? [Note: All costs have to be calculated on the same basis 

to allow a proper comparison – as present value]. 

5.7.6. How do the operator’s costs compare with the costs submitted by other operators who have 

requested derogations? [Note: Check with SEPA, NRW and NIEA who may have data.] 

5.8.   If the Permitting Officer is not satisfied that the costings provided by the operator are 

accurate and detailed enough to make a derogation recommendation then he/she will: 

5.8.1. Explain this to the operator and give a time-limited opportunity to provide the further 

information; or 

5.8.2. Seek independent confirmation of the costs from a third party e.g. equipment suppliers or an 

engineering consultancy.  [Note: We do not normally expect to use a consultancy to provide 

independent cost data but we will do so if necessary.]
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Part 6: Environmental Benefits (Damage costs) 

6.1. For each scenario, the operator should provide information on all the releases and their 
impacts on human health and the environment both in terms of the annual mass of pollutants 
released, and the associated peak and annual average concentrations at relevant sensitive receptors.  
These should be compared with any Environmental Quality Standards (EQSs).  The environmental 
benefits can then be described as the reduction in these emissions.  We will not prescribe in advance 
the level of detail and the accuracy of the information that we expect the operator to provide, it should 
simply be sufficient to demonstrate that the compliance costs are disproportionate to the 
environmental benefits, by comparison with a typical installation in the sector. 
 
6.2.   It is possible to monetise the benefits of environmental improvements using either an 
environmental damage costs approach as set out in the supplementary guide to the green book 
https://www.gov.uk/air-quality-economic-analysis or alternatively using a Committee on the Medical 
Effects of Air Pollutants (COMEAP) based approach for estimating impact and then converting this to 
a monetary value.  Alternatively the operator could obtain a new primary valuation from a credible and 
authoritative source, in which case the Permitting should seek advice from our Economists . 
 
6.3. The operator should use the monetised damage costs for releases to air of NOx, SOx, NH3 

and particulates based on the Interdepartmental Group on Costs and Benefits (IGCB) figures that 

relate to human health effects.  We will take the monetised damage costs into consideration, along 

with other relevant factors, when we assess the request for a derogation, although these are unlikely 

to be the sole basis for making a decision. 

6.4. For other substances released into the air, where there are no monetised damage costs 

available, the operator should calculate the mass reduction in release of the pollutant.  The same 

applies for releases of substances to water.  This will enable the operator to compare options 

measured as the compliance cost per unit mass of emission reduction, typically in £/tonne. 

6.5. If the operator is requesting a derogation on the basis that the damage costs for its plant are 

lower than for a typical plant, it should provide an assessment of the harm caused by the emissions 

and explain why the site is a “special case” at which the cost of harm is reduced because of the 

derogation criteria described in part 4. 

6.6. If the operator proposes options that involve making process improvements to reduce 

releases (but not achieve the BAT-AEL) then he should repeat 6.5 above for each option. 

6.7. The operator should include any “additional” damage costs for other types of environmental 

harm - such as damage to an SSSI or loss of amenity value.  If these are significant they should be 

monetised using a primary valuation or value transfer approach carried out by a credible and 

authoritative body. 

6.8. The permitting officer will review the environmental benefits/damage costs provided by 

the operator, working down the check list below until he/she is satisfied that the costs and 

information are accurate and detailed enough to be used to make a derogation 

recommendation.  [Note: If in doubt, he/she should seek advice from the Derogation Support 

Group]:  

6.8.1. Do the environmental benefits/damage costs relate to achieving compliance with the BAT-

AEL and are the differences from those of a typical plant in the sector a direct consequence of the 

geographical location, local environmental conditions and/or technical characteristics criteria that the 

operator proposed in Part 4? 

6.8.2. Have the environmental benefits/damage costs been reduced by omitting some of the 

environmental benefits of complying with the BAT-AEL? 

https://www.gov.uk/air-quality-economic-analysis
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6.8.3. How do the environmental benefits/damage costs compare with any existing data provided in 

the Bref, provided by operators who are already complying with the BAT-AEL, or provided by 

operators who have said they will comply with the BAT-AEL within 4 years? 

6.8.4. How do the environmental benefits/damage costs compare with the data submitted by other 

operators who have requested derogations?  [Note: Check with SEPA, NRW and NIEA who may 

have data.]  

6.9. If the Permitting Officer is not satisfied that the environmental benefits/damage costs 

provided by the operator are accurate and detailed enough to be used to make a derogation 

recommendation then he/she will: 

6.9.1 Request further information and justification of the environmental benefits/damage costs from 

the operator. 

6.9.2. Seek independent confirmation of the environmental benefits/damage costs from a third party 

e.g. an environmental consultancy.  [Note: We do not normally expect to use a consultancy to provide 

independent data but we will do so if necessary.] 
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Part 7: Time limited derogations 

7.1. If the operator is requesting a time-limited derogation because it cannot meet the BAT-AEL 

compliance date (4 years after publication of the BAT conclusions), it should justify delaying 

compliance with the BAT-AEL using the relevant criteria (see Annex DM1 for examples). 

7.2. The “typical plant” compliance costs and emissions should be based on keeping the plant 

running while installing the compliance equipment as soon as practicable. 

7.3. The “special case” compliance costs and emissions should be based on shutting down the 

plant on the BAT-AEL compliance date, installing the compliance equipment as soon as practicable 

and restarting the plant only when the compliance equipment is available. In this case, the benefits 

during the shutdown period should not be based on zero emissions, but on the emissions that would 

have occurred if the plant had achieved BAT during the shutdown, because this is the scenario given 

in the Bref and BAT conclusions. 

7.4. The permitting officer will review the compliance and damage costs provided by the 

operator, using the lists given in 5.7 and 6.8, until he/she is satisfied that the costs and 

information are accurate and detailed enough to be used to make a derogation 

recommendation. [Note: If in doubt, he/she should seek advice from the Derogation Support 

Group] 

 

Part 8: Making the derogation recommendation and decision 

8.1.  We will use a range of factors to come to a derogation decision. 

8.2. The Permitting Officer will complete Annex DM3 to summarise and assess the case put 

forward by the operator in its request for a derogation.  In carrying out this assessment he/she 

will take into account the views of the Derogation Support Group, the Sector Group and the 

Area Site Officer/Team Leader.  

8.3.  The Permitting Officer will review the information in Annex DM3, decide whether to 

recommend granting  the operator’s request for a derogation and refer his/her 

recommendation to the National Derogation Panel (NDP). 

Part 9: Public Consultation 

9.1.  If we are minded to grant a derogation, we will carry out a public consultation on our “minded 

to” decision.  This will be web based with all the relevant documents made available.  If the Operator 

has requested that some information is treated as commercially confidential we consider their request 

and balance it with the need present sufficient data to demonstrate that our process has been 

thorough and robust.  We will present our position and ask for comments rather than providing a list of 

consultation questions unless the specific facts of the case make it appropriate to do so. 

9.2. The Permitting Officer will review the responses to the public consultation and 

complete the table in Annex DM4.  If the consultation responses raise any new and significant 

issues he/she will amend (if appropriate) and re-submit his/her recommendation to the NDP. 

[Note:  The final decision on whether or not to grant the derogation will be made by the Area 

Manager/Area Environment Manager as specified in the NFSoD]. 
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Annex DM1. Examples of the criteria for justifying a derogation (see Part 4) 

 

A1.1. Examples of the geographical location, local environmental conditions or technical 

characteristics that could make an installation a “special case”, that is significantly different from a 

“typical” installation are given below.  In every case it will be for the operator to demonstrate why 

these make the costs of compliance disproportionately higher than the environmental benefits. 

[Note: We have not yet developed our thinking on BAT-AELs for releases to water so it has not been 

considered in any detail in this version of the methodology.  In particular, we need to consider whether 

coastal discharges will be treated differently due to large dilutions or flushing effects of tidal reaches.  

Further information may be included in a later version]. 

A1.2. An example of geographical location given in the Defra Part A guidance is: 

 construction or energy supply costs may be higher than would normally be encountered if the 

installation is in a remote location. 

Other examples are: 

 The installation uses a locally available raw material which affects the emissions and 

importing the typical raw materials would require substantial infrastructure investment both 

on-site and off-site and increased transport costs; 

 Tall structures cannot be built because the installation is located under an airport flight path. 

 

A1.3 An example of local environmental conditions given in the Defra Part A guidance is: 

 There may be added costs if the installation is in a built-up location. 

Other examples are: 

 There may be added costs because the visual appearance is restricted by local planning 

regulations; 

 The installation is in a location where there are very few people or sensitive environmental 

receptors so the damage costs may be lower than a typical installation. 

 

A1.4. Examples of technical characteristics given in the Defra Part A guidance are: 

 The recent history of pollution control investment in the installation in respect of the 

pollutant(s) for which the derogation is sought; 

 The general investment cycle for a particular type of installation; 

 The configuration of the plant on the site, making it more technically difficult and costly to 

comply; 
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 The practicability (particularly bearing in mind Health and Safety and other relevant legal 

obligations) of interrupting the activity so as to install improved emission control upon the 

pollutant(s); 

 The effect of reducing the excess emission(s) upon other pollutant emissions, the energy 

efficiency, water use or waste arisings from the installation as a whole; and 

 The intended remaining operational lifetime of the installation as a whole or of the part of it 

giving rise to the emission of the pollutant(s), where the operator is prepared to commit to a 

timetable for closure. 

Other examples are:  

 The installation uses a particular process to make specific product for a niche market that was 

not considered when the Bref was written. [Note: In future, we will try to ensure that operators 

are fully involved in the Bref production process so they could submit evidence of their 

activities, which would be incorporated into the Bref as a statement saying that the BAT-AEL 

is not applicable in certain niche markets.  This would avoid the need for the operator to apply 

for a derogation]; 

 The installation is making a particular range of products and by-products, which dictate the 

raw materials or techniques that can be used e.g. manufacturing medical, electronics or 

aerospace products materials; 

 The installation is part of a large integrated facility and compliance with the BAT-AEL would 

involve additional modifications to other parts of the facility; 

 The installation is designed to use a specific raw material or fuel; 

 The safety of the installation will be affected by compliance with the BAT-AEL. 

 

A1.5. Examples of the criteria that could be used specifically in support of an application for a time-

limited derogation might include: 

 Delaying the improvements to achieve the BAT-AEL until the installation has its next major 

shut down for routine maintenance e.g. a blast furnace relining or an oil refinery turnaround. 

 Not carrying out the improvements to achieve compliance with the BAT-AEL because the 

installation will close down before the next Bref review. 

 The minimum time required to complete the project to comply with the BAT-AEL is greater 

than the remainder of the 4 years available since the BAT conclusions were published.  
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Derogation Assessment Methodology for BAT-AELs 

Annex DM2. Initial Assessment form 

{Drafting note: The Permitting Officer will complete Tables 1 and 2 and send them to the sector group.  The form should be 

given the file name: “Derogation Annex 2 operator location” e.g. Derogation Annex 2 FeCO Sintertown} 

Table 1.  Summary information 

Operator, Location, Permit:  

BREF: Bref title 

BAT Conclusions Ref. No.& date: yyyy/number/EU, dd/mm/yyyy 

BAT-AEL compliance date: dd/mm/yyyy   [4 years after the publication date] 

Details of any Regulation 60 

Notices: 

The Regulation 60 notice to initiate the permit review was issued 

on dd/mm/yyyy and the response to this was received on 

dd/mm/yyyy  Further Regulation 60 notice(s) were issued on ....  

Details of additional information 

requested by letter or e-mail: 

We requested additional information on <insert date> and the 

operator responded on <insert date>. 

Summary of Derogations Requested by the Operator 

Table 2.1 Derogation from the BAT AEL for <enter substance and process>   

{Drafting note: enter the substance and the process or abatement plant responsible for the release completing a separate table 

for each derogation, numbering the tables 2.1, 2.2, 2.3 etc.} 

Short description: 

 

{Drafting note: Provide the relevant BAT conclusion title, reference number, the BAT 

AEL and what the operator is proposing to do instead of achieving the BAT AEL.  

Indicate whether the request is time limited and when there are any interactions 

between requests in the case where there are multiple derogation requests} 

Has operator claimed that 

releases are insignificant? 

Yes / No  [delete as appropriate] 

Permitting Officer confirms 

releases are insignificant? 

Yes / No / Not applicable [delete as appropriate] 

Derogation criteria: Geographical location/ Local environmental conditions/Technical 

characteristics [delete as appropriate] 

Duration of derogation: Long term (not time limited) / Time limited to dd/mm/yyyy / [delete 

as appropriate] 

Permitting Officer initial 

assessment (applicability of 

the BAT-AEL, interaction 

between multiple derogations 

etc.) 

The BAT-AEL is definitely not / may be /is definitely applicable to this 

installation [delete as appropriate] 

Permitting Officer:  Name Date: dd/mm/yyyy 
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OFFICIAL or OFFICIAL – SENSITIVE (see note below) 

{Drafting note: Annex DM3 will be “OFFICIAL – SENSITIVE” when it is prepared for the National Derogation Panel. The name 

of the Permitting Officer, and the legal advice note (Annex DM5), will be removed so that the security classification can be 

changed to “OFFICIAL”, before putting Annex DM3 out to public consultation or attaching it to the permit} 

Annex DM3.  Environment Agency National Derogation Panel (NDP) Meeting 

<insert day>, <insert date> 

{Drafting note: The summary of the minded to position and Table 3.2 from this Annex will be incorporated in the permit and 

decision document respectively and therefore need to be written with this in mind and approved by legal before they can be 

presented to the panel as suitable for external release.  This will enable the Panel Recommendation to be passed directly to the 

Area Manager for consideration as part of the NFSoD.  Legal will also provide a legal advice annex (DM5) for the panel’s 

consideration, if appropriate.  A separate record of the NDP meeting will be produced as a document subject to legal privilege.} 

Table 3.1: Executive summary of the derogation request and minded to position 

Installation details <insert operator name>, <insert installation name>, <insert location> 

{Drafting note: Copy from Table 1} 

Short description of 

derogation request 

<insert title> 

{Drafting note: Copy from relevant Table 2 and try to keep within 200 words.  Should 

include details of the relevant BAT conclusion title, the BAT AEL, the current ELV and 

what the operator is proposing to do instead of achieving the BAT AEL.  Indicate 

whether the request is time limited.  In cases where the operator has applied for 

multiple derogation requests indicate if there are any interactions between requests.} 

Permitting officers minded 

to position 

I am minded to accept / reject the derogation request (as submitted 

by the operator)/ (subject to the following changes) for the reasons 

set out below.  <insert name of Permitting Officer> 

{Drafting note: summarise the key reasons for the decision.  Aim for 100 words or less 

the detail should be provided in the sections that follow}  

Previous NDP 

recommendations or 

comments on this or similar 

requests 

 <Recommendation> 

{Drafting note: These should only be significant comments that the panel should be 

made aware of in the context of this particular derogation request. 
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Overview of the site and installation 

<Insert a short description of the relevant activities carried out at the installation> {Drafting note: this 

provides the panel with context about the site and can be a copy or edited version of the non-technical summary at the front of 

the permit.  This must be focused on what the panel needs to know about the site, further context can always be provided at 

the panel’s request} 

Summary of the minded to position {Drafting note: this section will be incorporated in the permit if a derogation 

request is granted and therefore needs to summarise the request, our decision and explain how we have reached our decision.  

The permitting officer should aim to keep this between half a page and a page} 

The Operator requested a <long term / time limited> derogation from BAT <insert BAT number>, 

<insert short BAT description> <insert details of BAT Conclusions Document> on the basis of 

<geographical location/local environmental conditions/technical characteristics> [and a <long term / 

time limited> derogation for BAT <insert BAT number>, < insert short BAT description> on the basis 

of <geographical location/ local environmental conditions/technical characteristics>, which we have 

considered together because <insert reason>]. 

The Operator has also requested a <long term / time limited> derogation for BAT <insert BAT 

number>, <insert short BAT description> [and a <long term / time limited> derogation for BAT <insert 

BAT number>, < insert short BAT description> which has been considered separately because 

<insert reason>]. 

{Drafting note: If the Operator has proposed different options for implementing a requested derogation 

then insert the following}In their application the operator considered <insert number> options for 

meeting the BAT AEL. They have proposed to implement < use detail from short description in table 

3.1> <and rejected all the other options> {Drafting note: delete if not required}  

The Environment Agency has reviewed the application and concluded 

 That the application is based on the <technical characteristics / geographical location / local 

environmental conditions> and is <not> within the scope of derogations allowed under article 

15(4) of the Industrial Emissions Directive and is based on the <insert a summary of the 

assessment in table 3.2 >. 

 That the operator has <not> provided a credible argument that the increased costs for 

achieving the BAT AEL are linked to the <technical characteristics / geographical location / 

local environmental conditions> <summarise section 2 in table 3.3> 

 That the operator has <not> demonstrated that the costs of achieving the BAT AEL <within x 

years Drafting note: in the case of a time limited derogation> are disproportionate to the environmental 

benefits. <Summarise your assessment based on section 10 of table 3.4 and table 3.5> 

The Environment Agency is therefore minded to <allow / reject> this derogation request <subject to 

the following conditions> {Drafting note: as far as possible the reasons for the conditions should be apparent from the 

summaries provided above} 
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Permitting officer’s assessment of the derogation request 

Table 3.2.  Is the derogation request within the scope of the derogations 

allowed under the IED? 

YES / NO 

1 Is the emission subject to a mandatory minimum emission limit value in Annex 3 or 4 of the 
IED? 
 
<No, limits in Annexes < 3 or 4> do not apply to this release> 
<Yes, limits in Annex < 3 and 4 > apply to this release but the proposed emission does not 
exceed the Annex  < 3 and 4 > limits> 
<Yes, the operator has proposed for <substance> an <emission / limit> which is higher than 
the limit of <limit> given in annex <3 / 4 > of the directive.....> 
 
{Drafting note: Choose the appropriate option.  If the operator proposes to exceed a limit in Annex 3 or 4 and legal 

agree then there is no need to complete the rest of this assessment and you can summarise why the application 

should be rejected} 

2 Where the BAT Conclusions identify multiple options for achieving the BAT-AEL, has the 

operator addressed all the options for achieving the BAT AEL? 

Yes / No / Not applicable as the Bref only includes one option for achieving the BAT-AEL 
 

{Drafting note: Choose the appropriate option and in the case of yes or no summarise the options and the reasons for 

your decision.  Also indicate where an option not included in the BAT Conclusions is being considered.  Any 

concerns or issues associated with the proposed technique should be identified here} 

3 Where the operator is proposing not to conduct a cost effectiveness / cost benefit assessment 
of an option for achieving the BAT AEL have they adequately justified this decision?  
 
Yes / No / Not applicable as no options were rejected ahead of a cost effectiveness / cost 
benefit assessment 
 
{Drafting note: Choose the appropriate option and in the case of yes or no identify the options that have been 
rejected by the operator and the reasons for your decision. If the justification relies on subjective applicability criteria 
(e.g. sufficient space being available) discuss how to evaluate these with the Derogation Support Group or Sector 
Group} 

4 Is the derogation request based on one of the three criteria set out in the IED? 

Yes / No 

The derogation request is based on <geographical location....> /<local environmental 

conditions...> / <technical characteristics....> 
{Drafting note: Choose the appropriate option and summarise the reasons for your decision referring to the guidance 

provided by Defra. If the operator has indicated the wrong criteria but you believe that it falls under another then 

make that clear in your summary.  If the answer is no then there is no need to complete the rest of this assessment 

and you can summarise why the application should be rejected}. 

 

Table 3.3 : Has the operator provided a credible argument that increased 
costs for achieving the BAT AEL are linked to the criteria (set 
out in section 4 of table 3.2) which is the basis of their 
derogation request 

YES / NO 

1 Summarise the costs of achieving the BAT AEL versus the cost of achieving the alternative or 
alternatives and identify any issues with these costs that are relevant for your final decision.   

 

{Drafting note: Express the costs for all options as total capital investment and in terms of Net Present Value if 

possible and indicate whether they are accurate or detailed enough.  Summarise any issues with the cost 

assessment briefly referring out to detailed work if necessary.  Indicate whether the costs are consistent with other 3
rd
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party sources for costs that the sector group or economists may be aware of} 

2 Has the operator satisfactorily demonstrated that the costs of meeting the BAT AEL at this 

site are significantly increased due to the technical characteristics / geographical location / 

local environmental conditions referred to in 1.7 compared to the typical cost of installing the 

appropriate technique?  

<Yes, because....> 

<Not applicable, the operator has requested a time-limited derogation> 

<No, because....> 

{Drafting note: The operator needs to demonstrate that the costs of achieving the BAT AEL go beyond that which 

most normal sites in the sector would need to spend to meet the BAT AEL.  Summarise any discrepancies from the 

answer given in section 4 of Table 3.2 and indicate any errors, omissions or inaccuracies that either help or hinder 

their argument.  For time limited derogations assess whether the case has been made to support the length of delay 

proposed by the operator} 

 

Table 3.4 Summary of the environmental consequences of allowing a derogation  
{Drafting note: Reflect any statutory consultee responses within this section as appropriate and use the boxes on the RHS to 
indicate the RAG status of that box to help the panel identify any problem areas. Red represents a real issue that might lead to 
us refusing a derogation or coming under significant criticism for allowing one, amber represents factors that are possible 
issues and that should be considered in the round, green when no issue apparent.  These allocations are subjective based on 
the officers assessment but the Derogation Panel can provide advice} 
 

1 Summarise the relevant impacts of achieving the BAT AEL vs the impacts of 
delivering the alternative or alternatives and identify any issues with the data 
provided by the operator that are relevant for your final decision. 

The annual emissions of <substance> from the activity are currently <quantity> 
and these would reduce to at least <quantity> if the BAT AEL was met in 
accordance with the timeline set by the IED.  <The operators proposal will mean 
that >     

{Drafting note: Express the relevant annual emissions for the current operation of the plant and the 
proposed future options including operating within the BAT AEL.  Benchmark these against reporting 
thresholds for Pollution Inventory and current nationally reported levels.  Refer to any national 
emissions agreements if relevant: Gothenburg Protocol for SO2 to air; OSPARCOM for emissions into 
the North Sea } 

 
R 
A 
G 

2 Summarise the current and predicted impact of derogating from the BAT AEL on 
any short term Environmental Quality Standards (EQS) / Environmental 
Assessment Levels (EAL). 

The short term EQS for <substance> is <detail> and <provide detail of current and 
predicted levels> 

The short term EAL for <substance> is <detail> and <provide detail of current and 
predicted levels > 

There are no short term EQS’s or EAL’s for <substance> <provide any relevant 
detail> 

{Drafting note: Set out for the BAT AEL and proposed scenario as a minimum and include other 
options where they are relevant to the decision.  Where an Air Quality Management Area has been 
designated it should be reflected here. Where possible an indication of the current and predicted levels 
of the pollutant in the Environment should be given, the level of detail should be based on the scale of 
the likely impact} 

 
R 
A 
G 

3 Summarise the predicted impact of derogating from the BAT AEL on any long 
term Environmental Quality Standards / Environmental Assessment Levels? 

The long term EQS for <substance> is <detail> and <provide detail of current and 
predicted levels > 

The long term EAL for <substance> is <detail> and <provide detail of current and 
predicted levels > 

 
R 
A 
G 
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There are no long term EQS’s or EAL’s for <substance> <provide any relevant 
detail> 

{Drafting note: Set out for the BAT AEL and proposed scenario as a minimum and include other 
options where they are relevant to the decision.  Where an Air Quality Management Area has been 
designated it should be reflected here. Where possible an indication of the current and predicted levels 
of the pollutant in the Environment should be given, the level of detail should be based on the scale of 
the likely impact} 

4 Would the environmental impacts resulting from derogating from a BAT AEL as 
covered in 3.2 and 3.3 above mean that an Air Quality Standard or an EQS for 
water may not be achieved? 

Yes / No for the following reasons (e.g. there is no AQS/EQS for this substance) 

{Drafting note: e.g. River Basin Management Plans established under the Water Framework Directive 
may aim to reduce discharges of certain substances to water by a certain date, similarly in the case of 
an AQMA being declared there will be plans to reduce the emissions of the designated pollutant} 

 
R 
A 
G 

5 Summarise the predicted impact of derogating from the BAT AEL on any relevant 

site of heritage, landscape or nature conservation, and/or protected species or 

habitat. 

The emissions of <insert details of substance> will not affect any sites of heritage, 
landscape or nature conservation, and/or protected species or habitat.  

or 

The emissions of <insert details of substance> will affect <insert name of 
site/species and reason for designation>.  <insert details of the effects of current 
and proposed emissions>. 

{Drafting note: Set out for the BAT AEL and proposed scenario as a minimum and include other 
options where they are relevant to the decision.  Where possible an indication of the current and 
predicted deposition should be given, the level of detail should be based on the scale of the likely 
impact} 

 
R 
A 
G 

6 Would derogating from the BAT AEL result in higher emissions of persistent, bio-
accumulative and/or biologically active compounds from the site? 
{Drafting note: e.g. dioxins, furans, PAHs etc} 

 
R 
A 
G 

7 Has the operator identified any other site or region specific environmental impacts 
that support derogating from the BAT AEL? 

Yes / No 

{Drafting note: For example cross media effects on direct emissions that would result from compliance 
with the BAT-AEL or changes in resource utilisation (i.e. increase in the consumption of raw materials 
or energy usage).  Increased risk profile from having to store large quantities of hazardous materials.  
The BREF should have considered cross media effects and others when deciding that a technique was 
BAT, this section should therefore evaluate whether there is evidence to suggest the general 
conclusion should not be made in this specific situation (e.g. water scarcity).  There may be overlap 
with the geographical location criteria of the derogation suggest that the assessment is made here and 
you cross refer) 

  

 
R 
A 
G 

8 Are there any other environmental impacts that are relevant to the consideration of 
the derogation request? 

Yes / No 

{Drafting note: For example  

 Does the site have a history of non-compliance, or complaints from local residents that will 
be affected by granting/not granting the derogation.   

 Could the operator achieve more significant environmental improvements by making other 
investments before complying with the BAT-AEL} 

 
R 
A 
G 

9 Summarise the benefits of achieving the BAT AEL compared to the alternative or alternatives 
and identify any issues that are relevant for your final decision.   

The benefits have been monetised and. 
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The benefits have not been monetised ... 

{Drafting note: Where monetisation is possible using a method approved by Defra express the benefits of all options 
in NPV.  Summarise any issues with the benefit assessment briefly referring out to detailed work and other parts of 
section 3 if necessary.  Where monetisation is not possible this should provide a short summary of key issues from 
this section} 

 

Table 3.5:  Does the Cost Benefit Analysis / Cost Effectiveness Analysis support 

a derogation 

YES / NO 

1 Summarise the outcome of any Cost Effectiveness Analysis and / or Cost Benefit Analysis 

A <quantitative / qualitative> Cost Benefit Assessment has been undertaken  

{Drafting note: Where monetisation is possible evaluate according to green book methodology.  Summarise any 

issues with the cost benefit assessment briefly referring out to detailed work if necessary.  This section should 

summarise the outcome of any cost effectiveness work done to cover the different options.  Irrespective of whether 

full monetisation is possible this section should summarise our assessment what the operator has done to 

demonstrate that the costs are disproportionate to the benefits.  In the case of a time limited derogation have they 

made an adequate case that implementation is being done as soon as practically possible without introducing 

excessive costs see interaction with section 2 of table 3.3} 

2 Does a sensitivity analysis change the outcome of the CBA? 

Yes / No 

 

3 Are there any other factors that are relevant to the cost benefit decision? 

Yes / No 

{Drafting note: For example information from other sites in the UK} 

Did the operator choose the best option for assessment? Would an alternative option not be derogated?} 

 

Table 3.6:  Final Considerations 

1 Summarise any information provided from the sector group, derogation panel or a consultee 

that hasn’t been included above but has an impact on the final decision. 

The  

{Drafting note: This would probably reflect a sector wide perspective, intelligence from the sector group not provided 

by the operator or how consistent this decision is with previous derogation decisions made by the panel} 

2 In the event that we are proposing to accept a derogation request but place additional 

conditions on it summarise the reasons for these. 

Yes / No 

{Drafting note: This section should not introduce any new evidence but rather summarise why we have not approved 

the derogation as submitted based on the assessments undertaken in the previous sections} 
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Annex DM4 NFSoD and public consultation summary 

Table 4.   

Permitting officers minded 

to position 

<As per Table 3.1 of Annex DM3> 

Recommendation from 

National Derogation Panel 

meeting on <date> 

 

Area Manager Decision  

Consultation dates: dd/mm/yyyy  to dd/mm/yyyy 

Responses received and 

National Permitting Service  

comments: 

{Drafting note: (See Part 9).  If any of the responses are significant they 

should be taken into account and the recommendation re-submitted to 

the NDP.} 

Permitting Officer:  <name> 

Date:  <dd/mm/yyyy> 

 


