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I. Introduction  

1. On 8 July 2013, VECCO and 185 other Applicants brought an action pursuant to 

Article 263 TFEU before the General Court for the partial annulment of Commission 

Regulation (EU) No 348/2013
1
 (the "Contested Regulation") amending Annex XIV 

to Regulation (EC) No 1907/2006 of the European Parliament and of the Council on 

the registration, evaluation, authorisation and restriction of chemicals (REACH)
2
. 

2. By Order dated 4 March 2014, the President of the Fifth Chamber of the General 

Court granted the Interveners leave to intervene in support of the Applicants.   

3. At the core of the dispute are two fundamental issues:  (i) how the Commission and 

ECHA have to conduct the assessment under Article 58(2) REACH; and (ii) whether 

Directive 98/24/EC
3
 ("Directive 98/24") and Directive 2004/37/EC

4
 

("Directive 2004/37") (jointly referred to as "the Directives") qualify as EU 

legislation imposing minimum requirements to control the risk related to the use of 

chromium trioxide in the plating industry within the meaning of Article 58(2) 

REACH.   

4. In these regards, the Interveners make the following observations:   

– The Commission and ECHA cannot reduce their obligations under 

Article 58(2) REACH to a mere desk check analysis of EU legislation invoked 

                                                 

1
  Commission Regulation (EU) No 348/2013 of 17 April 2013 amending Annex XIV to Regulation (EC) No 

1907/2006 of the European Parliament and of the Council on the registration, evaluation, authorisation and 

restriction of chemicals, OJ 2013 L108/1.  

2
  Regulation (EC) No 1907/2006 of the European Parliament and of the Council of 18 December 2006 

concerning the Registration, Evaluation, Authorisation and Restriction of Chemicals (REACH), 

establishing a European Chemicals Agency, amending Directive 1999/45/EC and repealing Council 

Regulation (EEC) No 793/93 and Commission Regulation (EC) No 1488/94 as well as Council Directive 

76/769/EEC and Commission Directives 91/155/EEC, 93/67/EEC, 93/105/EC and 2000/21/EC, OJ 2006 

L396/1. 

3
  Council Directive 98/24/EC of 7 April 1998 on the protection of the health and safety of workers from the 

risks related to chemical agents at work (fourteenth individual Directive within the meaning of Article 

16(1) of Directive 89/391/EEC), OJ 1998 L131/11, attached as Annex A33 to the Applicants' Observations 

on ECHA's Statement in Intervention.  

4
  Directive 2004/37/EC of the European Parliament and of the Council of 29 April 2004 on the protection of 

workers from the risks related to exposure to carcinogens or mutagens at work (Sixth individual Directive 

within the meaning of Article 16(1) of Council Directive 89/391/EEC) (codified version) (Text with EEA 

relevance), OJ 2004 L158/50, attached as Annex A34 to the Applicants' Observations on ECHA's 

Statement in Intervention. 
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by interested parties during the consultation process. They have to actively 

assess whether EU legislation exists that properly controls the risk through the 

imposition of EU-wide minimum requirements.  This is based on both a literal 

and purpose-based reading of Article 58(2) REACH.  A thorough legal 

assessment of the effectiveness of other EU legislation cannot be done in 

abstracto, but requires the evaluating authority to revert to the relevant reports 

and underlying data collected in the context of the Article 58 and 59 REACH 

proceedings.  The Commission and ECHA should have checked the existence, 

appropriateness and effectiveness of the measures already in place. This can be 

inferred, amongst others, from the use of the word "properly" in the wording of 

Article 58(2) REACH.  In the present case the Commission and ECHA failed 

to comply with these requirements.  Furthermore, where an EU measure such 

as Article 58(2) REACH, imposes minimum requirements, ECHA and the 

Commission cannot unilaterally "create" stricter requirements without 

violating the principle of subsidiarity set out in the TFEU. 

– Where EU legislation imposes minimum requirements to properly control a 

risk, the Commission and ECHA may only refuse to grant an exemption under 

Article 58(2) REACH if this is so mandated by considerations of 

proportionality taking into account the aims set out in Article 55 REACH.  The 

authorities' discretion in this respect is not unlimited.  

– Likewise, the precautionary principle does not allow unlimited discretion and 

arbitrary decisions. Indeed, the adoption of any decision in application of the 

precautionary principle has to be preceded by a complete scientific analysis 

and a thorough evaluation of all potential measures in light of the 

proportionality principle.  As a consequence, a mere unilateral desk check of 

the law followed by the adoption of the most stringent measure, as in the 

present case, does not fulfil these conditions. 

– Directive 98/24 and Directive 2004/37 are EU legislation imposing EU-wide 

minimum requirements to protect workers in the chrome plating industry, as 

explained in detail by the Applicants and acknowledged by the Defence.  This 

is the only risk that requires control for purposes of the Article 58(2) 

exemption invoked by the Applicants and Interveners. The risks to consumers 
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and humans exposed via the environment, to which paragraph 24 of the 

Rejoinder refers, are immaterial  in the present context, as an exemption under 

Article 58(2) is only sought for the industrial use of chromium trioxide in the 

chrome plating industry. Furthermore, the 2008 Commission Communication
5
, 

on which the Rejoinder relies, clearly states that those other risks are already 

sufficiently controlled by Council Directive 98/8/EU
6
 and Council Directive 

76/769/EEC
7
 (and now the REACH Regulation).

8
 Therefore, the Commission 

and ECHA erred in finding that Directive 98/24 and Directive 2004/37 do not 

comply with the requirements under Article 58(2) REACH.   

5. The Statement in Intervention seeks, where possible, to avoid repeating previously 

made arguments. Therefore, where the Interveners do not comment specifically on 

particular elements of the submissions by the Commission or ECHA this should be 

taken to mean that the Interveners agree with the Applicants on these points and not 

that they agree with or concede to the Commission's or ECHA's arguments.  

II. The Commission and ECHA used a wrong standard in their assessment of 

Article 58(2) REACH 

6. The Interveners support the Applicants' position that ECHA and the Commission 

wrongly considered the assessment under Article 58(2) as a mere "desk check" of the 

                                                 

5
  Communication from the Commission on the results of the risk evaluation and the risk reduction strategies 

for the substances: chromium trioxide, ammonium dichromate, and potassium dichromate, OJ 2008 

C152/1. 

6
  Directive 98/8/EC of the European Parliament and of the Council of 16 February 1998 concerning the 

placing of biocidal products on the market, OJ 1998 L123/1. 

7
  Council Directive 76/769/EEC of 27 July 1976 on the approximation of the laws, regulations and 

administrative provisions of the Member States relating to restrictions on the marketing and use of certain 

dangerous substances and preparations, OJ 1976 L262/201, subsequently replaced by the REACH 

Regulation. 

8
  See further Directive 2008/1/EC of the European Parliament and of the Council of 15 January 2008 

concerning integrated pollution prevention and control, OJ 2008 L24/8. Directive 2008/1 lays down 

measures designed to prevent or, where that is not practicable, to reduce emissions in the air, water and 

land from inter alia installations active in the surface treatment of products (Annex I), such as the chrome 

coating industry.  Articles 4 and 5 oblige Member States to introduce a permit system for such installations; 

and the latter are not allowed to operate without such permit.  According to Article 9, permits must include 

emission limits for substances listed in Annex III, which includes carcinogenic and mutagenic substances, 

i.e. chromium trioxide.  Directive 2008/1 constitutes therefore another EU measure that properly controls 

the risk of the use of chromium trioxide in the surface coating industry to the environment and to human 

exposure via the environment. 
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wording of EU legislation
9
 brought to their attention by interested parties during the 

public consultation process.   

7. The methodology and underlying reasoning applied by the Commission and ECHA 

in their assessment under Article 58(2) REACH is a matter of high importance for the 

present case. Full transparency and due process are indeed crucial given the severe 

and burdensome consequences the inclusion of a substance in Annex XIV and the 

refusal to grant an exemption under Article 58(2) have for economic operators.  The 

Interveners and many other stakeholders
10

 have therefore a high interest in the Court's 

clarification on the standard to be used for an assessment under Article 58(2). In this 

context the Interveners make the following observations: 

8. First, before taking a decision as to whether a substance should be included in Annex 

XIV the Commission and/or ECHA are required to actively assess whether 

exemptions under Article 58(2) are mandated, i.e., whether there are already EU-wide 

minimum requirements in place that properly control the relevant risks.  This is based 

not only on a literal and purpose-based reading of Article 58(2) REACH, but also on 

the basis of general principles of EU law, including proportionality, sound 

administration and uniform application of EU law. Currently the Commission and 

ECHA appear to conduct their assessment in abstracto and only in the presence of a 

specific request from interested stakeholders.
11

 In the Interveners' view, this is not in 

line with the objectives of Article 55, whereby the Commission and ECHA have to 

consider the good functioning of the EU market.  Furthermore, the current approach 

is disproportionate given that ECHA and the Commission have access to legislation 

(e.g. workers' protection legislation) and data collected under that legislation that is 

not easily, if at all, available to private parties.  

                                                 

9
  See, e.g., Intervention Statement, paragraphs 15 and 24 to 31; Defence, paragraph 32. 

10
  See Parliamentary Question of 6 March 2014 submitted by the parliamentarian Mr. Horst Schnellhardt to 

the Commission, http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+WQ+E-2014-

002629+0+DOC+XML+V0//EN&language=en.  

11
  See ECHA's General Approach, attached as Annex A2 to the Application for Annulment, page 6:  "ECHA 

will use the above considerations when assessing information that has been submitted during the public 

consultation on the draft recommendation in the context of suggestions for exemptions from the 

authorisation requirement in accordance with Article 58(2)."  Given the severe consequences resulting 

from the inclusion in Annex XIV, the Applicants are however of the view that in accordance with the aims 

and considerations set out in Article 55 REACH, ECHA had also an active duty under the procedures set 

out in Articles 58 and 59 to assess whether certain uses of chromium trioxide may be exempted from an 

authorisation requirement.  
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9. Second, the assessment under Article 58(2) requires ECHA and the Commission to 

assess essentially three factors:  (i) whether relevant EU legislation exists, (ii) whether 

such legislation sets out minimum requirements related to the protection of human 

health and/or the environment, and (iii) whether, such minimum requirements 

properly control the risks to human health and/or the environment related to the 

specific use of the substance concerned.   

10. Arguably, the existence of relevant EU legislation may be determined by a desk 

check.  Likewise, in some cases the existence of minimum requirements set out in 

existing EU legislation would normally transpire from the wording of the legislation.   

11. By contrast, the assessment of whether those minimum requirements properly control 

the risks under consideration requires a more in-depth review of the underlying law, 

its practical implementation and the factual data collected in that context. This is 

implicitly acknowledged by ECHA, according to which legislation that merely sets 

out the aim of the measures to be adopted, or not clearly specifying the type and 

effectiveness of such measures, is not regarded as sufficient to meet the requirements 

under Article 58(2).
12

  Indeed, a concrete assessment of the implementation of those 

minimum requirements would have revealed whether the measures already in place 

properly control the risks in question. 

12. It is evident that such an assessment cannot be conducted in abstracto. It is therefore 

untenable to claim, as the Commission and ECHA do, that the data and reports 

obtained during the Article 58 and 59 procedure
13

 are irrelevant for the assessment of 

an exemption under Article 58(2).   

13. In the present case, ECHA and the Commission essentially limit their assessment to a 

superficial review of whether there are occupational exposure limits ("OELs") for 

chromium trioxide set out in Directive 2004/37. According to the Defendant and 

ECHA, the lack of such OELs would in itself be sufficient to fail to pass the test of 

                                                 

12
  See, Preparation of draft Annex XIV entries for the third recommendation of substances to be included in 

Annex XIV, General Approach, 15 June 2011 ("ECHA's General Approach"), attached as Annex A2 to the 

Application for Annulment. See also ECHA's Intervention Statement, paragraph 13.  

13
  Including data coming from the registration dossier; data from workers' exposure safety assessments (e.g. 

Article 10, Annex VI.6; and Article 14(7)); data obtained from all interested parties, including the 

Applicants, through the Article 58 and 59 REACH procedures; as well as the data from official 

measurements at the workplace such as the SUGA report mentioned by Applicant. 
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Article 58(2) REACH.
14

  That approach is, however, at odds with the substantive test 

imposed by Article 58(2) REACH which, as noted, requires the existence of 

minimum requirements "properly" controlling the risks. 

14. First, the use of the wording "minimum requirements" in Article 58(2) shows that the 

legislator chose not to link that term to a higher standard or specific (fully 

harmonized) measure. In fact, most EU secondary legislation based on minimum 

requirements does not contain specific standards such as mandatory OELs. 

Accordingly, the Commission and ECHA have to assess those minimum 

requirements by conducting a substantive case-by-case assessment, which they 

cannot avoid by simply substituting the "minimum requirements" test with a 

"maximum requirement" OELs test, as this would amount to total harmonisation, 

which is not what Article 58(2) REACH requires.  Indeed, the imposition of an 

additional condition for the granting of an exemption that is not foreseen in Article 

58(2) REACH exceeds the limits of the Commission's discretion and violates the 

principle of subsidiarity set out in the TFEU. 

15. Stated differently, as Article 58(2) REACH refers merely to EU legislation imposing 

minimum requirements (as opposed to maximum requirements, such as OELs), the 

Defendant's conclusion that the absence of OELs for chromium trioxide is in itself a 

sufficient reason for not granting the exemption under Article 58(2) REACH, is 

manifestly wrong.   

16. Also, such a conclusion would be factually inaccurate without going through a 

substantive assessment of the requirements set out in the Directives, particularly 

Articles 3 to 5 of Directive 2004/37, and of the measure implemented thereunder to 

reduce workers' exposure to the lowest possible levels. It should be reminded that 

under the Directives, the first duty of employers is to eliminate or replace chromium 

trioxide by a substance that is not - or is less - dangerous. Where a safer alternative 

                                                 

14
  See Intervention Statement (paragraphs 34 and 35) and the Defence (paragraphs 56, 58 and 81); Rejoinder, 

paragraph 23.  Defence, paragraph 81 states:  "In the absence of an EU-wide occupational exposure limit 

value applied throughout the EU, it cannot be claimed that there is existing specific Union legislation 

imposing minimum requirements relating to the protection of human health for the use of chromium 

trioxide at the workplace which ensures that the risk is properly controlled."  However, the lack of EU-

wide OELs was not the ground invoked at the time for rejecting the request for exemption in ECHA's 

RCOM.  In that instance, the clear decisive factor was that the Directives allegedly left the determination of 

the measures to be imposed to the employers' discretion.  
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exists, the employer must replace it. If replacement is “technically impossible”, the 

employer must ensure that the substance is manufactured or used in a closed system. 

It is only if he cannot do that, that the employer must ensure that the level of exposure 

of workers is “reduced to as low a level as is technically possible”. These measures 

are clear, precise and impose sufficiently concrete "miminum requirements" to 

protect those who are exposed to chromium trioxide. Being "minimum requirements", 

Member States are then at liberty to go beyond and impose higher requirements, 

including OEL as they see it fit (and indeed, a number of Member States have done 

that, while the majority of employers have applied them on a voluntary basis to 

comply with their "closed system" or "reduction of exposure" duty mentioned above). 

All this information is monitored and collected in annual reports, which is another 

requirement under the Directives, such as the ones used by the Rapporteur, Germany, 

for purposes of preparing its recommendation to include chromium trioxide in Annex 

XIV REACH. That report and all related and/or underlying data were therefore 

crucial to assess whether existing measures are sufficient to properly control the risks 

of chromium trioxide in the plating industry.  Such data being both existing and 

recent, the Commission and ECHA were not at liberty to simply ignore them. Any 

decision taken without a thorough assessment of the most recent scientific data 

according to the relevant legislation, within the context of a procedure prohibiting the 

use of substance, inevitably is vitiated by a substantial defect (see judgment of 

25/01/1994, C-212/91, "Angelopharm").  

 

17. In a proper assessment under Article 58(2), the Commission should have assessed all 

the relevant data relating specifically to the use of chromium trioxide in the plating 

industry, so as to determine whether the minimum requirements set out in the 

Directives are such that the related risks for workers in that particular industry sector 

are already properly controlled.  If, as vigorously claimed by the Applicants, this data 

show, individually and/or collectively, that the risks are properly controlled, the 

Commission and ECHA can only conclude that the conditions for the granting of an 

exemption under Article 58(2) REACH are met.
15

   

                                                 

15
  As pointed out by the Applicants, this reading of Article 58(2) would also not duplicate that under Article 

60(2) as the two articles pursue a different objective.  Under the former, the Commission and ECHA must 

assess whether the risk of the use of a certain chemical is properly controlled by minimum requirements 
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18. The Commission and ECHA also violated the Applicants' procedural right of due 

process by not providing adequate reasoning during the administrative phase 

preceding the adoption of the Contested Act, as to why the absence of an OELs 

would amount to the lack of minimum requirements under Article 58(2) REACH. 

This violation is aggravated by the fact that the Applicants have repeatedly reminded 

ECHA and the Commission of the existence of relevant data, the assessment of which 

was crucial for proper decision-making.  

19. As a matter of fact, both the Defendant and ECHA were in possession of the 

underlying data and statistic reports showing that risks to workers are properly 

controlled (e.g. the SUGA Report).  It should be recalled, once again, that the 

Directives already impose similar requirements to those applicable to companies 

subject to the authorisation process under REACH.  Indeed, the Directives require 

employers to replace chromium trioxide with safer alternatives, and if these do not 

exist, they must ensure that the substance is handled in closed systems, and if that is 

not possible, that exposure levels are reduced to the lowest possible levels. The 

effectiveness of these measures is demonstrated by the raw data, statistics and 

measurements which the Commission and ECHA have failed to assess. 

Consequently, the inclusion of chromium trioxide in Annex XIV without any 

exemption for the chromium plating industry is unlawful.  

III. The Commission's discretion not to grant an exemption under Article 58(2) 

REACH is not unlimited 

20. In the Rejoinder the Commission essentially alleges that the use of the word "may" in 

Article 58(2) REACH gives it wide discretionary powers not to grant an exemption, 

even where the risks related to human health from the use of a substance are already 

properly controlled by minimum requirements set out in EU legislations.
16

   

21. The Interveners submit, however, that the Commission's discretion under 

Article 58(2) REACH is not unlimited. Indeed, where the objective requirements of 

                                                                                                                                                         

contained in EU legislation.  This assessment relates to a specific industry sector/use, based on all the data 

collected via the registration process, and the Article 58 and 59 procedures. By contrast, under Article 

60(2), the applicant must demonstrate that no safer alternatives are technically available that would be 

economically feasible to implement at its specific site.   

16
  Rejoinder, paragraph 8.   
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Article 58(2) are fulfilled, the Commission must grant an exemption where this is not 

against the aims set out in Article 55.  In this respect, the proportionality principle 

enshrined in Article 58(2) REACH and general principles of EU law requires the 

Commission and ECHA to opt for the least restrictive means to achieve the desired 

objective.  

22. As the inclusion of a substance in Annex XIV requires economic operators to apply 

for an authorisation, which is a highly burdensome, time and resource-consuming 

undertaking with significant financial and economic impacts, that measure does not 

constitutes the least restrictive means. In some case, the application for authorisation 

is of such complexity that economic operators do not have even have the financial 

and technical resources to elaborate the supporting documents. This is particularly the 

case of the Applicants and Interveners, which are mostly SMEs.  Additionally, not 

only does the refusal of an authorisation essentially prevents them from continuing 

their business, leading in some cases to the liquidation and/or redundancy of affected 

workers, but the uncertainty linked to the authorisation process is already in itself an 

element that adversely affects the business.  

23. All these consequences are unduly restrictive and unnecessary to achieve the desired 

objectives (i.e., protection of workers/users of chromium trioxide in the plating 

industry). Indeed, as noted, there are already EU-wide minimum requirements in 

place under the Directives, setting out similar – but less restrictive - measures to 

properly control the risks (i.e. replacement of chromium trioxide with safer 

alternatives, closed systems, reduction of exposure at the lowest possible levels, etc.). 

24. At the same time, it would be disproportionate to defer the substantive assessment of 

a possible exemption for chromium trioxide in the plating industry to the 

authorisation process under Articles 60 – 64 REACH, when that assessment can – 

and indeed must – be conducted at an earlier stage, in accordance with Article 58(2) 

REACH, to avoid more severe, cumbersome and unnecessary consequences.  

25. Therefore, it was wrong for the Commission and ECHA to reject a priori the 

extensive, empirical data available in connection with the concrete application of the 

Directives, and add a "total harmonisation-type" criterion (i.e. OELs) as a new 
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standard for the granting of an exemption under Article 58(2) REACH for the use of 

chromium trioxide in the chrome plating industry. 

26. That conclusion is particularly true when looking at the Commission's own approach 

set out in its Communication on the precautionary principle
17

, whereby measures of 

risk management must be based on the most recent scientific data and cannot be 

arbitrary. In this regard, the Commission Communication refers to the precautionary 

principle, as well as the principle of proportionality, as two key principles applicable 

to risk management measures. The precautionary principle presupposes that 

precautionary actions can be taken when potentially dangerous effects deriving from 

a phenomenon, product or process have been identified and a thorough scientific 

evaluation does not allow the risk to be determined with sufficient certainty.  

27. The Commission itself considers that the application of that principle can be triggered 

only when (i) an assessment of the potential consequences of inaction has been 

carried out and (ii) all interested parties have been involved, to the fullest extent 

possible, in the analysis of various risk management options. In that context, the 

scientific evaluation has to be as complete as possible, and, where possible, it has to 

identify, at each stage, the degree of scientific uncertainty. It is therefore self-evident 

that a mere desk check of the EU secondary legislation invoked by interested parties 

in the context of Article 58(2) REACH does not meet any of the conditions set out by 

the Commission itself, with the consequence that the resulting decision is unlawful.  

28. Additionally, ECHA and the Commission have departed from their own Risk 

Management Options (RMO) approach, which they have been heavily promoting in 

similar circumstances. According to the RMO approach, the regulator should first 

analyze the various options available for each chemical and identify the best 

regulatory option to manage the identified risks, either in REACH or outside of 

REACH.
18

  

                                                 

17
  Communication from the Commission on the precautionary principle of 2 February 2000, COM(2000)1. 

18
  See Paragraphs 47 and 65 and Annex A32 of the Applicants' Reply to the Defence. 
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29. However, the Commission and ECHA did not assess whether other, less burdensome 

risk management options, could have been applied to chromium trioxide in the 

plating industry, to avoid the flat inclusion of the substance in Annex XIV. 

30. In this regard, ECHA and the Commission should have assessed the EU legislation on 

workers protection and implementing measures in more detail, as well as the raw data 

provided by the industry and those available to Germany (and other Member States) 

under the Directives, to determine whether an immediate risk of exposure related to 

the use of chromium trioxide in the chromium plating industry was concrete and of 

concern, and how to best address it. However, that assessment was not done, and no 

justification was provided for this discrepancy of approach. 

31. Had the Commission and ECHA properly applied their own RMO approach, they 

would have come to the conclusion that other less stringent measures were already in 

place and/or could have been applied, justifying the granting of an exemption under 

Article 58(2) REACH. For example, they could have considered that EU legislation 

on workers protection were already sufficient to control the risks related to the use of 

chromium trioxide in the chromium plating industry, notably in view of the limited 

immediate risk, as demonstrated by the raw data provided by the industry. 

32. Furthermore, within the context of their (superficial) assessment under Article 58(2) 

REACH, both ECHA and the Commission overlooked the fact that chromium 

trioxide is essentially used in the chrome plating industry as an intermediate 

substance within the meaning of Article 3(15) of REACH.  Indeed, chromium 

trioxide is used for processing purposes where it is transformed into chromium metal. 

As such, pursuant to Article 2(8) REACH, it should not be subject to an authorisation 

requirement under Title VII. That point is not clearly acknowledged by the 

Defendant, and on the contrary,  ECHA's guidelines on intermediates seem to indicate 

– again, by adding words to the law – that in order to qualify for the intermediate 

exemption a substance cannot be transformed into another substance for purposes of 

producing or treating an article. The link made by ECHA to the production of an 
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article as an additional criterion for the intermediate exemption is not based on the 

text of REACH but is something that has been created by ECHA.
19 

33. The Interveners submit that ECHA and the Commission misapplied REACH – and/or 

added their own criteria – and in doing so, denied the Applicants and Interveners two 

possibilities of exemption they were entitled to under REACH, namely, the 

intermediate exemption under Article 2(8) and the Article 58(2) exemption.  

34. For the sake of legal certainty, this Court should review the applicability both 

exemptions, if needed on its own motion, to assess whether – indeed – the 

transformation of chromium trioxide into chromium metal during the chrome plating 

process qualifies for the exemption under Article 2(8) REACH or, in the alternative, 

the one available under Article 58(2) REACH, such that the flat inclusion of 

chromium trioxide into Annex XIV without exemptions is unlawful. 

35. Moreover, even if the Commission and ECHA consider that chromium trioxide is not 

an intermediate in the meaning of Article 3(15) (e.g. because according to ECHA's 

guidelines they consider that the "aim" of the chrome plating process is not to 

transform chromium trioxide into chromium metal), the close similarity of the use of 

chromium trioxide in the chrome plating industry to that of an intermediate must be 

positively considered in the context of the assessment under Article 58(2), as to 

whether an exemption can be granted for such use, in light of the minimum exposure 

and the properly controlled risks to workers.  

IV. The Directives impose minimum requirements properly controlling the risk 

related to the use of chromium trioxide 

36. Directive 98/24 and Directive 2004/37 are EU legislation imposing minimum 

requirements to protect workers in the chrome plating industry, as explained in detail 

in the Applicants' Observations on ECHA's statement in intervention.
20

 

                                                 

19  Intermediates are defined in Article 3(15) of REACH as “a substance that is manufactured for and 

consumed in or used for chemical processing in order to be transformed into another substance (hereinafter 

referred to as synthesis)”. (Emphasis added). There is no reference as to whether transformation must occur 

as such or as part of another process such as the treatment of an article. The justification for the so-called 

"intermediate exemption" is given in Recital 41 of REACH and refers to “reasons of workability” and to 

the “special nature” of intermediates. 
20

  Section IV of the Applicants' Observations on ECHA's statement in intervention. 
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37. First, it cannot be disputed that Directive 98/24 and Directive 2004/37 are EU 

legislation that set out minimum requirements for the protection of workers in the 

chemical sector.
21

  This is evidenced by the plain wording of the titles, and Articles 1 

of the respective Directives.  Directive 98/24 regulates the protection of the health and 

safety of workers from the risk related to chemical agents at the workplace.
22

  

Directive 2004/37, as lex specialis to Directive 98/24, regulates the protection of 

workers for the risks related to exposure to carcinogens and mutagens, including 

chromium trioxide, at work.  Articles 1 of both Directives explicitly state that they 

establish minimum requirements.
23

  

38. These minimum requirements meet the threshold of Article 58(2) REACH, i.e. they 

properly control the risk related to the use of chromium trioxide in the plating 

industry.  ECHA's guidelines require in this context that the "legislation … define the 

measures to be implemented by the actors and to be enforced by authorities in a way 

that ensures the similar minimum level of control of risks throughout the EU and that 

this level can be regarded as proper".
24

   

39. In the present case, the risk that must be controlled by minimum requirements in the 

Directives is the exposure of workers during the use of chromium trioxide in the 

chrome plating industry, as this is the only use that an exemption under Article 58(2) 

REACH is sought for by the Applicants.  During that use, exposure can only happen 

via inhalation of aqueous solutions of mist containing chromium trioxide, and to a 

lesser extent via dermal exposure.
25

  

                                                 

21
  This is even admitted by the Defence, paragraph 56. 

22
  Article 1(3) of Directive 98/24 specifically states that for carcinogens at work the provisions of this 

Directive shall apply without prejudice to more stringent and/or specific provisions contained in Council 

Directive 90/394/EEC of 28 June 1990 on the protection of workers from the risks related to exposure to 

carcinogens (sixth individual Directive within the meaning of Article 16 (1) of Directive 89/391/EEC).  

According to its Article 20, Directive 2004/37/EC is the successor of Directive 90/394/EEC. 

23
  Article 1 of Directive 98/24 explicitly states that its objective is to "lay down minimum requirements for the 

protection of workers from risks to their safety and health arising, or likely to arise, from the effects of 

chemical agents that are present at the work place or as a result of any work activity involving chemical 

agents".  Likewise Article 1 of Directive 2004/37 states that its aim is "the protection of workers against 

risks to their health and safety, including the prevention of such risks, arising or likely to arise from 

exposure to carcinogens or mutagens at work.  It lays down particular minimum requirements in this area, 

including limit values". [emphasis added] 

24
  Footnote 4 of ECHA's General Approach. 

25
  See Application paragraphs 41 to 54. 
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40. Articles 4 and 5(1) to (3) of Directive 2004/37 establish a hierarchy of measures 

employers must take to protect their workers during the whole life-cycle of the use of 

chromium trioxide at the work place.
26

  Contrary to ECHA's claim, the employer does 

not have discretion to choose between the different standards, but must opt for the 

stricter possible measure and, according to the clear wording in Article 5(2) and (3), 

may only revert to less strict standards if the stricter ones are not technically possible.  

A Risk Assessment Report commissioned by the Commission clearly determined 

what types of systems (barrel, manual, semi-automatic and automatic) are available 

for the different uses in the plating industry (decorative coating, hard chrome coating, 

etc.) with related exposure measurements.
27

  This report is well known to the national 

authorities and enables them, in accordance with Articles 3 and 4, to properly assess 

whether an employer complies with the hierarchy set out in Articles 4 and 5.  

Moreover, Article 3 of Directive 2004/37 requires employers to collect and 

communicate the result of their assessment to the competent authorities – therefore 

such assessment is subject to checks and balances. Contrary to ECHA's claim, it 

cannot be found that the Directives "leave to the employer the determination of the 

measures to be taken, and do not provide sufficient indicators to assess whether a 

measure higher up in the hierarchy (that is, substituting the substance or using it in a 

closed system) would have been technically possible". That is simply factually and 

indeed legally incorrect. 

41. The allegedly "lowest" protection standard set out in Article 5(3) requires employers 

to ensure that the level of exposure of workers is reduced to as low a level as is 

                                                 

26
  Article 4 requires that employers reduce the use of a carcinogen or mutagen at the place of work, in 

particular by replacing it, in so far as is technically possible, by a substance, preparation or process which, 

under its conditions of use, is not dangerous or is less dangerous to workers' health or safety, as the case 

may be.  The employer shall, upon request, submit the findings of his investigations to the relevant 

authorities.  Article 5 establishes requirements for the prevention and reduction of exposure.  Article 5(1) 

requires employees to prevent workers' exposure where there is a risk to workers' health and safety.  Article 

5(2) states that where it is not technically possible to replace the carcinogen or mutagen by a substance, 

preparation or process which, under its conditions of use, is not dangerous or is less dangerous to health or 

safety, the employer shall ensure that the carcinogen or mutagen is, in so far as is technically possible, 

manufactured and used in a closed system so as to avoid exposure.  Article 5(3) requires that where a 

closed system is not technically possible, the employer shall ensure that the level of exposure of workers is 

reduced to as low a level as is technically possible. 

27
  European Union Risk Assessment Report, 3

rd
 Priority List, Volume 53, see in particular pages 18-19, 142 

and 144 to 160, available at 

http://esis.jrc.ec.europa.eu/doc/risk_assessment/REPORT/chromatesreport330.pdf.  Exposure levels are 

also available in the MEGA Report used by the Rapporteur as a basis for compiling the Annex XV Report. 



 

 

18 

technically possible, where a closed system or substitution of the substance are not 

technically possible. To achieve this, Articles 5(5)
28

 to 13
29

 oblige employers to 

impose multi-layered measures throughout the facility, ranging from the use of 

ventilation systems to the reduction of the presence of the chemical in the working 

environment, to the wearing of appropriate protective equipment to prevent 

inhalation.
30

  These measures are mandatory and their compliance is supervised and 

controlled by the authorities according to Article 3.
31

  By way of example, the 

Interveners attach as Annex I.1 a non-exhaustive list of some of the control measures 

applicable to the chrome plating industry in Italy.  Similar examples are available for 

all other Member States since these measures stem from EU legislation imposing 

minimum requirements to protect human health and the environment.   

                                                 

28
  According to Article 5(5), wherever a carcinogen or mutagen is used, the employer shall apply all the 

following measures (cumulatively):  (i) limitation of the quantities of a carcinogen or mutagen at the place 

of work; (ii) keeping as low as possible the number of workers exposed or likely to be exposed; (iii) design 

of work processes and engineering control measures so as to avoid or minimise the release of carcinogens 

or mutagens into the place of work; (iv) evacuation of carcinogens or mutagens at source, local extraction 

system or general ventilation, all such methods to be appropriate and compatible with the need to protect 

public health and the environment; (v) use of existing appropriate procedures for the measurement of 

carcinogens or mutagens, in particular for the early detection of abnormal exposures resulting from an 

unforeseeable event or an accident; (vi) application of suitable working procedures and methods; (vii) 

collective protection measures and/or, where exposure cannot be avoided by other means, individual 

protection measures; (viii) hygiene measures, in particular regular cleaning of floors, walls and other 

surfaces; (ix) information for workers; (x) demarcation of risk areas and use of adequate warning and safety 

signs including ‘no smoking’ signs in areas where workers are exposed or likely to be exposed to 

carcinogens or mutagens; (xi) drawing up plans to deal with emergencies likely to result in abnormally high 

exposure; (xii) means for safe storage, handling and transportation, in particular by using sealed and clearly 

and visibly labelled containers; and (xiii) means for safe collection, storage and disposal of waste by 

workers, including the use of sealed and clearly and visibly labelled containers. 

29
  Article 7 further contains strict rules for unforeseen events or accidents resulting in abnormal exposures.  

Article 8 lays down specific rules for foreseeable exposure, e.g. during maintenance and requires inter alia 

that workers wear special protective clothing and respiratory protection equipment.  Article 9 obliges 

employers to limit access to areas where exposure to chromium trioxide is possible.  Article 10 establishes 

hygiene and individual protection requirements, and Article 11 provides the information and training 

requirements for workers. 

30
  See in this context ECHA's General Approach which specifies that "[f]urthermore, it can be implied from 

the REACH Regulation that attention should be paid as to whether and how the risks related to the life-

cycle stages resulting from the uses in question (i.e. service-life of articles and waste stage(s), as relevant) 

are covered by the legislation".  This is certainly achieved by Articles 5 to 13. 

31
  Article 3 of Directive 2004/37 stipulates that it applies to all activities in which workers are, or are likely to 

be, exposed to carcinogens or mutagens as a result of their work.  In the case of any activity likely to 

involve a risk of exposure to carcinogens or mutagens, the nature, degree and duration of workers' exposure 

must be determined by the employer, in order to make it possible to assess any risk to workers' health and 

safety, and to lay down appropriate measures to be taken to reduce and eliminate those risks.  That 

assessment must be renewed regularly, and in any event, every time there is a change that may affect 

workers' exposure to carcinogens or mutagens.  The employer must then supply the authorities with all the 

information used for making the assessment. 
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42. Importantly, the data and measurements available from national workers exposure 

database show that the risks of the use of chromium in the plating/coating industry are 

properly controlled (i.e. virtually no cases of lung cancer – see SUGA Report from 

Germany submitted by the Applicants as Annex A20 to the Application for 

annulment). 

43. Directive 2004/37 consequently describes actual and concrete measures (and not 

mere aims) with which Member States and employers must comply, without the 

possibility of derogations.  In this regard, the Commission itself admitted that 

Directive 2004/34 imposes minimum requirements
32

 and considers that it provides an 

adequate framework to limit the risks of substances to workers to the extent needed.
33

  

44. These (minimum) requirements have properly and effectively reduced the exposure 

of workers to chromium trioxide via the inhalation or dermal exposure, as evidenced 

by the steep drop in reported cases of lung cancer (only 1 case, out of a total of 

150,000 cases of cancer reported in Germany between 2008 and 2010).
34

   

45. The risk of lung cancer for workers in the chrome plating industry is the only risk that 

requires control in the present context.  Indeed, the Applicants seek an exemption 

under Article 58(2) REACH for the use of chromium trioxide at the workplace in the 

chrome plating industry – hence, any risk to consumers or humans exposed via the 

environment, to which paragraph 24 of the Rejoinder refers, are irrelevant in the 

present context. In any event, the 2008 Commission Communication clearly states 

that the latter risks are sufficiently addressed by Council Directive 98/8/EU and 

Council Directive 76/769/EEC (and now the REACH Regulation, respectively).   

46. Also, the recommendation by the 2008 Communication to establish EU-wide OELs 

for the use of chromium trioxide at the workplace, does not mean that the existing 

requirements set out in Articles 4 and 5 of Directive 2004/37 do not meet the 

                                                 

32
  See Defence, paragraph 56. 

33
  See 2008 Commission Communication, page 4. 

34
  See Application for Annulment, paragraph 51 and Applicants' observations on ECHA's statement in 

intervention, paragraph 12.  These figures are taken from official data published by a German ministry and 

are attached as Annex A20 to the Application for Annulment (SUGA Report).  They are therefore not of 

"inconclusive nature" as alleged by the Rejoinder (paragraph 16), but rather demonstrate the proper 

functioning of the surveillance mechanism established by Article 3 of Directive 2004/34. 
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minimum requirement threshold as alleged by the Commission and ECHA.
35

  While 

any initiative to further increase worker's protection is fully supported by the 

Interveners (and apparently the Applicants as shown by their offer and commitment 

to implement fixed OELs as part of an exemption under Article 58(2)), that cannot be 

used to negate that the existing requirements already meet the test of Article 58(2) 

REACH.   

47. Therefore, for all the above reasons, the Commission and ECHA erred in finding that 

Directive 98/24 and Directive 2004/37 do not comply with the requirements under 

Article 58(2) REACH. 

V. Conclusion 

48. Based on the foregoing, ECHA and the Commission committed manifest errors of 

assessment and violated the principle of proportionality and due process when 

misapplying Article 58(2) REACH and not granting an exemption to the use of 

chromium trioxide in the chrome coating industry.  

VI. Form of order sought  

49. For all the reasons set out above, the Interveners respectfully request the Court to: 

– declare the Contested Regulation partially unlawful as it is based on a manifest 

error of assessment and violates Article 58(2) REACH, the principle of 

proportionality and the right of defence (including the principles of sound 

administration and excellence of scientific advice); 

– partially annul the Contested Regulation insofar as it does not contain in its 

Annex at row 16, fifth column, under the title "Exempted categories of use", 

the following exemption: "use of chromium trioxide for production purposes in 

aqueous solution, thereby complying with an exposure value of maximum 

5µg/m³ (or 0.005 mg/m³)" or similar language aimed at exempting the "use of 

chromium trioxide in electroplating, etching processes, electropolishing and 

other surface treatment processes and technologies as well as mixing," or 

                                                 

35
  See Defence, paragraphs 56, 58 and 81, Rejoinder, paragraphs 23 to 25, and ECHA's Intervention 

Statement, paragraphs 34 and 35.  
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words to that effect so as to exempting the use of chromium trioxide in the 

plating industry from the scope of the Contested Regulation; 

– order the Defendant to amend the Contested Act so as to comply with the 

Court’s judgment; and 

– order the Defendant to cover all of the Interveners' costs and expenses in these 

proceedings.  

 

In witness whereof  

For the Interveners 

 pp   

Mr. Claudio Mereu Mr. Koen Van Maldegem  Jochen Beck 

 

Done in Brussels on 24 April 2014. 
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List of Annexes 

Annex Title Referred to in  

Annex I.1 Non-exhaustive list of control measures provided 

by Italy for the chrome coating industry 

Page19, paragraph 

41 

 

  


